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Clients With Diminished Capacity
By Sharon Weedin

 Along with coming to grips with the 
graying of our profession,1 attorneys 
must be alert to the fact that the general 
population, i.e., our clients, is aging right 
along with baby boomer lawyers. For-
tunately, there is a rule of professional 
conduct that provides some guidance 
in ethically representing clients with 
diminished capacity. Supreme Court 
Rule 4-1.14 reads:2

 (a) When a client’s capacity 
to make adequately considered 
decisions in connection with a 
representation is diminished, 
whether because of minority, 
mental impairment, or for some 
other reason, the lawyer shall, 
as far as reasonably possible, 
maintain a normal client-lawyer 
relationship with the client.
 (b) When the lawyer reason-
ably believes that the client has 
diminished capacity; is at risk 
of substantial physical, financial  
or other harm unless action is 
taken; and cannot adequately 
act in the client’s own interest, 
the lawyer may take reasonably 
necessary protective action, 
including consulting with indi-
viduals or entities that have the 
ability to take action to protect 
the client and, in appropriate 
cases, seeking the appointment 
of a next friend, guardian ad 
litem, conservator or guardian.
 (c) Information relating to the 
representation of a client with 
diminished capacity is protected 
by Rule 4-1.6. When taking 

protective action pursuant to 
Rule 4-1.14(b), the lawyer is 
impliedly authorized under 
Rule 4-1.6(a) to reveal informa-
tion about the client, but only to 
the extent reasonably necessary 
to protect the client’s interests.

Normal Client-Lawyer 
Relationship
 The rule starts with the proscriptive 
statement that a lawyer “shall maintain 
a normal client-lawyer relationship” 
with a client with diminished capacity, 
but then is modified by the clause “as 
far as reasonably possible.” The duties 
correlative to any client-lawyer relation-
ship, then, apply to one with a client with 
diminished capacity: the lawyer must, 
for example, be competent, appropri-
ately communicative, diligent, maintain 
client confidences, and avoid conflicts 
of interest. Substituting the lawyer’s 
judgment for the client’s is not part of a 
normal client-lawyer relationship. The 
lawyer should counsel the client and 
help the client make decisions based on 
appropriate information. The correlative 
Rules of Professional Conduct require 
no less. Even if a legal representative 
has been appointed for the client, the 
lawyer should treat the represented 
person as the client, particularly with 
regard to communications. The lawyer 
should be sensitive to the fact that there 
may be some routine decisions, after 
appropriate communication, that a client 
with diminished capacity is capable of 
making.   
 The prickly questions of what consti-
tutes a “normal client-lawyer relation-
ship” and how a lawyer can determine 
the extent of a client’s incapacity com-

plicate practical application of Rule 
4-1.14 (a). A rule of thumb for the former 
question is Rule 4-1.2 (a)’s charge to 
“abide by a client’s decisions concerning 
the objectives of representation . . . and 
consult with the client as to the means 
by which they are to be pursued.” With 
regard to the latter inquiry, Rule 4-1.14’s 
comment, in paragraph 6, provides the 
lawyer a number of factors to consider 
in ascertaining capacity, including the 
consistency of the client’s decisions with 
the known long-term commitments and 
values of the client.3

            
Beyond Normal
 Subpart (b) of the rule describes what 
a lawyer may do if the lawyer becomes 
convinced the client has diminished 
capacity, is at substantial risk of physi-
cal, financial, or other harm if nothing is 
done, and cannot act in the client’s own 
interest. Subpart (c) of the rule provides 
ethical cover for the lawyer who opts to 
take action under subpart (b), because 
virtually anything a lawyer might do 
in a subpart (b) factual scenario would 
likely run afoul of other ethical rules.4   
 What action is a lawyer authorized to 
take under subpart (b) of Rule 4-1.14? 
The lawyer may take “reasonably nec-
essary protective action.” Rule 4-1.14’s 
comment, in paragraph 5, gives ex-
amples of such action:  consulting with 
family members, calling for a reflec-
tive period to permit “clarification or 
improvement of circumstances,” using 
voluntary surrogate decision-making 
tools such as durable powers of attor-
ney, and consulting with individuals or 
entities that have the ability to protect 
the client. Reasonable protective action 
may include petitioning a court for ap-
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pointment of a legal representative for 
the client. If a third party does the peti-
tioning, the lawyer should not attempt 
to represent the third party.5       
 It would appear that the lawyer who 
opts to take action to protect a client with 
diminished capacity, i.e., by consulting 
with third parties about the problem or 
by petitioning a court for appointment of 
a legal representative, would violate the 
lawyer’s duty to maintain client confi-
dences. Subpart (c) of the rule, however, 
specifically identifies revelation of in-
formation relating to the representation 
of a client with diminished capacity as 
a revelation “impliedly authorized” to 
carry out the representation, and not, 
therefore, in violation of Rule 4-1.6 (a).   
 Given the risks, however, that disclo-
sure of information regarding the cli-
ent’s condition may pose to the client 
– including, at one extreme, involuntary 
commitment – the rule cautions the law-
yer to reveal information “only to the 
extent reasonably necessary to protect 
the client’s interest.” Although of small 
consolation to the lawyer caught in this 
“unavoidably difficult” situation, the 
comments and language of the rule are 
consistent in urging a course of action 
that will create the least intrusion pos-
sible on the client’s right to make his or 
her own life decisions.
 

To Do or Not To Do
 Subpart (b) of the rule discusses rea-
sonably necessary protective actions a 
lawyer may take if persuaded a client is 
unable to exercise the judgment neces-
sary to the client-lawyer relationship. 
It is worth noting that while the word 
“shall” is used in subpart (a) of the 
rule, subpart (b) uses the word “may,” 
leaving to the lawyer the discretion 
to exercise professional judgment in 
deciding whether to act.6 Terminating a 
representation when the client’s capacity 
becomes questionable may not, howev-
er, be an option. Rule 4-1.16 constrains 
termination of a representation if to do 
so would materially adversely affect 
the client’s interests. Withdrawal may 
resolve the lawyer’s immediate ethical 
dilemma, but abandoning a client at 
his or her most vulnerable may create 
more problems for everyone, including 
the lawyer.7    
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